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BEFORE THE ARIZONA MEDICAL BOARD
: |

In the Matter of -
: Board Case No. MD-04-0026A
JOHN \+I HOWLEY, M.D. |,
i FINDINGS OF FACT,
Holder of License No. 22390 CONCLUSIONS OF LAW
For the Practice of Allopathic Medicine | AND ORDER

Inthe S

ate of Arizona. (Letter of Reprimand and MAP

Probation)

|| authority

on Octo

The Arizona Medical Board (‘Board”) considered this matter at its public meeting

ber 14, 2004. John W Howley, M.D., (“Respondent") appeared before the Board

with IegP counsel Steve Myers and Neil Alden for a formal interview pursuant to the

r vested |n the Board by ARS. § 32- 1451(H) The Board voted to issue. the |

foll‘owmgl fi ndmgs of fact conclusrons of law and order after due con3|derat|on of the facts:" '

and !aw

1
the prac
2

medicin

3]

]

applrcable to thls matter
e FINDINGS OF FACT
The Board is the duIy constrtuted authority for the regulation and control of
ice of allopathlc medlcme in the State of Arizona.

Respondent is the holder of license No. 22390 for the practice of allopathic
in the State of Anzo“na

On January 5, 2004 the Board received information that Respondent had

been arfested for an extreme driving under the influence ("“DUI"). Respondent did not

|
report thrs arrest to the Board. Respondent was interviewed by Michel Sucher, M.D., the

Board's

contracted addiction|medicine specialist and Board Staff on March 8, 2004. At

the condlusion of the interviefw Dr. Sucher recommended that Respondent present to a

Board approved facility for a;n evaluation. Respondent agreed to this recommendation

and pregented to Sierra Tucéon_ for an evaluation on March 27, 2004. Respondent was
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l

found tg be alcohol dependent and Sierra Tucson recommended he complete inpatient

!

treatme nt. ‘
4, Respondent complied with this recommendation and entered treatment at
Sierra Tucson on April 4, 2604. During this time Respondent had voluntarily removed

himself

Sierra T

5

from practice by signing an Interim Consent Agreement for Practice Restriction.

ucson reported that ERespondent was open during his treatment and participated
: , .
ely. i

At its May teleconference meeting the Board vacated the Interim Consent

0
Agreempnt for Practice Restriction. At this same meeting Respondent and the Board

entered

an Interim .C_onser:\t Agreement for Participation in the Board’s Monitored

Aftercare Program '("MAP") :

terms ‘of h|s mtenm MAP agreement Respondent testlﬁed that his December 24, 2003. g

6l

DuUI arr<=st has been very embarrassmg for him personally, professionally and for h|s

|

family members. .Respond'_ent stated that he regretted- that conduct and assumes

respons

bility for it. Responiljent stated that on the night of the DUI he was not on call

and wag at a neighborhood l§10use for a Christmas party. Respondent stated that he was

pulled o

ver in his driveway. :Respondent stated that he was unaware he was required to

report the DUI to the Board and takes responsibility for his failure to do so. Respondent

stated t
advised
7

he is qu

entered

hat he contacted an attorney in- Flagstaff regarding the DUl and was never

to notify the Board. n
| _
Respondent testified that his experience in MAP has been very positive and
| .

te enthusiastic aboutthe program. Respondent stated that the statutory label of

. ! e
intemperance” does not fit his situation. Respondent stated that when he

the Interim Consent Agreement for Participation in MAP it was a stressful

]
1
[
)

Board Staff reported that Respondent has been fully compliant with the.‘. -
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number

{| patients

’

|

situation in his life and he has come through that. Respondent stated that he

i

understands the Board's position regarding public safety, but the appearance of his

consent

practice;.

the “ha
further g

one par
BlueCra
City .or

Respon

8.

t
agreement on the Board's website resulted in his being dropped by seven

be carriers. Respondent testified that as a result, several patients had to leave his
Respondent stated that he believed that if a letter of reprimand that references
bitual intemperance"; statutory subsection appears on his record he will face
tonsequences to his ipractice. . |

Respondent teietiﬁed that in Flagstaff where he practices there is a limited
of cardiologists - thelre is only one other full-time cardiologist besides himself and
I-time cardiologist iniPage where he also practices. Respondent stated that the
ss BlueShield patlents who had to leave his practice are either going to Salt Lake
Phoemx for .care and he does not believe that |s good for the patients. 3

dent’ testifi ed ~that he pndes hlmself on the strong relationship he has with his. |
and he cares; 'abou‘ti them.. Respondent believes a Letter of Reprimand will hurt::

him personally and ‘profess'iofnélly and will hurt his care of his patients.

Respon

9. Respondent wfas asked if the December 2003 DUI was his second DUI.

dent testified it was and the first was approximately twelve years ago when he hit

! .
a deer \Lith his car in the Ad rondack Mountains in New York. Respondent testified that

the chalge was changed to freckless driving. Respondent was asked if he received any

treatme
Respon
that ass

1

|
nt for alcohol dependency at that time. Respondent stated he had not.

Hent was asked if that incident set off any red flags for him.” Respondent testified
iming the responsibility of drinking and driving set off a big red flag for him.

D. Respondent wa}s asked if he had the same experience of many who enter-

treatment - that his alcohol cci)nsumption was greater than he was willing to admit, at least

when he first went into treat:ment. Respondent testified that after treatment, or entering‘
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|| treatmenpt at Sierra Tucson, h

|
|
|
|

!

e became acutely aware of potential problems. Respondent

stated that he potentially minimized things. Respondent testified that, to put things in

perspectwe the first day he entered Sierra Tucson it was a very intimidating process and

he is npw. a better person for it. Respondent stated that he was very anxious, very

nervouq and was being asked a lot of very personal and dellberate questions. As a. |

result, he may have mlmmlzed things.

1.

l :
Respondent was asked about his continued use of alcohol

forg

approximately two more mor;ﬂhs after his December 2003 arrest and whether he believedi

he would have ¢ontinued toi use alcohol-if the Board had not intervened. »Respondent!

testified that he did not have a crystal ball to look into that and he was grateful in a way

that he 1ad the DUl in the selnse that it was his own personal responsibility and there was

no related motor vehicle accndent Respondent stated that the subsequent events had

improved him and he feels ti>etter for hnmself he has more self-confi dence Respondent

added that he could not pred‘uctwhat would have occurred had he not been in the Board's'

program.

12.

' . :
Respondent was asked when he first became aware of the statutory

change|that required he rebort his DUl arrest. Respondent testified that he became

aware when he was notiﬁedéby the Board and immediately drafted a letter explaining thef

situation and the circumstancf:e‘s of the event,

1.

CONCLUSIONS OF LAW

The Arizona Medical Board possesses jurisdiction over the subject matter:

hereof gnd over Respondent.

2

Fact ddscn’bed above and!

The Board has
|

' !
grounds for the Board to take

|
|
|
|

disciplinary action.

received substantial evidence'sup_porting the Findings of;

said findings constitute unprofessional conduct or other

-~
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March,

conduct pursuant to A.R:S

alcohol

w

|

3. The conduct and circumstances described above constitute unprofessional

§ 32-1401(27")(f)(“[h]abitual intemperance in the use of

pr habitual substanccfa abuse.”)

4. The conduct a?d circumstances described above constitute unprofessional

conduct pursuant to A.R.S. § 32-1401(27)(a)(“[v]iolating any federal or state laws, rules

or regul

('la) he

ations applicable to gthe practice of medicine;”) specifically, A.R.S. § 32-3208(A)
|
alth professional wh? has been charged with a misdemeanor involving conduct

that may affect patient safé:aty or a felony . . . must notify the health professional’s

regulatchy board in writing wfthin ten working days after the charge is filed.”)

C
arrest a
conditi

forms j

)

|
! 'ORDER

|

i .
Based upon the foreg;'_oing Findings of Fact and Conclusions of Law,

I IS HEREBY ORDERED that:

! ,
d for habitual intemperance.in the-use of alcohol.

1. . Respondent isi issued ‘a' Letter ofRepﬁménd for failure to report his DUI

Respondent is? placed on-Probation for 5 years with the following terms and

|

Respondent sI§1alI submit quarterly declarations under penalty of perjury on
' , !

provided by the Bq'ard. stating whether there has been compliance with all

| 4
conditigns of probation. The declarations shall be submitted on or before the 15th of

2005.
k

Monitor

June, September an!c December of each year, beginning on or before March 15,

)1. Participation. Fespondent shall promptly enroll in and participate in the

ed Aftercare Program (“MAP”) for the treatment and rehabilitation of physicians

!

' Former

y A.R.S. § 32-1401(26). Renumbered effective August 25, 2004.

{
!
i
! S
|
|




10
11
12
13
14
15

lée

17

18

19

20

21

22

23

24

25

who areg impaired by alcohol or drug abuse. Respondent shall remain in MAP for five

years from the effective date of this Order. Respondent’s participation in MAP may be

! . . ,
unilaterally terminated with or without cause at the Board’s discretion at any time after the

issuance of this Order.

Group Therapy. Respondent shall attend MAP’s group therapy sessions

! :
per week for thejduration of this Order, unless excused by the MAP group

one ti

therapist for good cause suc;:h as illness or vacation. Respondent shall instruct the MAP

group therapist to releaselj to the Board, upon its request, all records relating to
Respondent’s treatment and' to submit monthly reports to the Board ‘regarding attendance
and progress. The reports s;hall be submitted on or before the 10th day of each month.

12 Step or Seif—Helg Group Meetings. Respondent shall attend ninety 12-
' [

step my etings or other selfj—help group. meetings appropriate for substance abuse and

approved by the Board, for a period: of .ninety' d'ays beginning not later than either (a) the |

. | .
first day following Respondent's discharge from chemical dependency treatment or (b) the

date of this Order.

Following com;f)Ietion of the ninety meetings in ninety days, Respondent shall

participate in a 12-step re:c:overy program or other self-help program appropriate for
!

substarice abuse as recom;mended by the MAP group therapist and approved by the

Board. | Respondent shall aittend a minimum of three 12-step or other s(elf-help program

meetings per week. ‘

é. Board-Aggrov'ed Primary Care Physician. Respondent shall promptly

obtain a primary care physic:ian and shall submit the name of the physician to Board Staff
in writing for approval. Thtié Board-approved primary care physician (“PCP”) éhall be in
charge pf providing and coo["dinating Respondent’s medical care and treatment. Except in

an Emagrgency, Respondenti shall obtain medical care and treatment only from the PCP
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||and from health care provi

|
|

d:ers to whom the PCP refers Respondent from time to time.

Respongdent shall request

|
tpat the PCP document all referrals in the medical record.
]

Respongent shall prompt!yiiriform the PCP of Respondent's rehabilitation efforts and

provide [a copy of this Ordefr to the PCP. Respondent shall also inform all other health

care prca'vide.rs who provide imedical care or treatment that Respondent is participating in

unless fthe PCP or other

prescrifies the Medication.

within

|| the Boafd's rehabilitation =profgram.
|

é. Medication. EEExcept in an Emergency, Respondent shall take no Medication

fhealth care provider to whom the PCP makes a referral

F::Qespondent shall not self-prescribe any Medication.

1. If a controlled; substance is prescribed, dispensed, or is administered to

1

RespoTent by any.person other than PCP, Respondent shall notify the PCP in writing

8 hours. The notiﬁcf‘ation shall contain:all information required for the medication

log entry specified in paragre; ph 8. Respondent-shall request that the notification be made

a part df the medical record!. This paragraph does:hot authorize Respondent to take any

I

Medication other than in accordance with paragraph 6. .

' .
8. ‘Medication ch:g. Respondent shall maintain a current legible log of all

t
Medication taken by or adn:1 nistered to Respondent and shall make the log available to

the Bogrd and its Staff upor;1 request. For Medication (other than controlled substances)

taken on an on-going basis; Respondent may comply with this paragraph by logging the

first ang last administration éf the Medication and all changes in dosage or frequency. The

!

log, at g minimum, shall include the following:

|
%. Name and dosage of Medication taken or administered;
!
B. Date taken or esadministered;
|
g Name of presc;ribing or administering physician;

| .
d. Reason Medic;ation was prescribed or administered.

|
|
|
f 7
E
|
1
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|| accordance with paragraph 6:

‘any food or other substance ;containing poppy seeds or alcohol.

Staff. Kor the purposes of t:his paragraph, in the case of an in-person request, "promptly

. specimJan collection not Iatér than two hours :after télephonic notice to appear is given.

to submit to biological fluid oollectlon ‘For the purposes of this section telephonlc notice

|
|
l
|

This pa}ragraph does not a'uthorlze Respondent to take any Medication other than in|’

No Alcohol o} Poppy Seeds. Respondent shall not consume alcohol or

10. Biological Flujig Collection. During all times that Respondent is physically
present| in the State of Ajrizona and such other times as Board Staff may direct,
Respondent shall ;promptlyg comply with requests from Board Staff, the MAP group
therapigt, or the MAP director to sobmit to witnessed biological fluid collection. If
Respondent is directed to ,ccéantact an automated telephone rnessage systern to determine

when g provide a specimenl': Respondent shall do so within the hours specified by Board

comply| means 'ﬁmmediateljy". -In the case of a telephonic: request, "promptly comply"”

means |that, except for gobd cause -shown;' Respondent. shall appear and submit to

The Board in its sole discretion shall determine good cause.
11.  Respondent sf*all provide Board Staff in writing with one telephone number

that sh#ll be used to contect Respondent on a 24 hour per day/seven day per week basis

l
shall be deemed given at the time a message to appear is left at the contact telephone

number provided by Respondent. Respondent authorizes any person or organization
conducting tests on the collected samples to provide tesﬁng results to fhe Board and the
MAP director. :

12. Respondent ehall cooperate with collection site personnel regardlng
biologidal fluid collection. ‘Repeated complaints from collection site personnel regarding

Respordent's lack of cooperation regarding collection may be grounds for termination
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from MAP. | i
18. Payment for Services. Respondent shall pay for all costs, including

personnel and contractor

T
i
]
t
)

costs, associated with participating in MAP at the time
service|is rendered or with,m 30 days of each invoice sent to Respondent.
14. Examination.|| Respondent shall submit to mental, physical, and medlcal

competency examinations at such times and under such conditions as directed by the

[

||Board to assist the Board;ln monitoring Respondent’s ablllty to saf_ely perform as a

physicign and Respondent’sicompliance with the terms of this Order. |

15. Treatment. R’Eespondent shall submit to all'medical, substance abuse, and
mental health care and treétment order_ed by the Board, or recommended by the MAP
director ; |

. 16. . Obey All Law Respondent shall.obey all federal -state and local laws, and | .

| all-rules governing the practlce of medicine in the State ‘of Anzona

© .-17.  Interviews. Respondent shall appear:in: person :before~the Board and its| .
Staff arld committees for intgrviews upon-request, upon reasonable notice. .. ..
18. Address and?Phone Changes, Notice. Respondent shall immediately
notify the Board in writing ;;of any change in office or home addresses and telephone
numberns. Respondent sha:II provide Board Staff at least three business days advance

written |notice of any plans to be away from office or home when such absence would
!

| prohibit Respondent from re;sponding to an order to provide a biological fluid specimen or

to communications from thé Board. The notice shall state the reason for the intended

absence from home or ofﬁc;’e, and shall provide a telephone number that may be used to
| $

contact/Respondent. ;

19. Relépse. Vioiation. In the case of chemical dependency relapse by
D

Resporident or Respondent s use of drugs or alcohol in violation of the Order, Respondent

:
|
l

]
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|| this Or

i
!
|
'l
|

shall promptly enter into an Interim Consent Agreement that requires, among other things,

that Regspondent not practice medicine until siuch time as Respondent successfully

completJes an inpatient or. residential treatment program for chemical dependency‘

I .
designated by the Board or Staff and obtains affirmative approval to return to the practice

of medigine. Prior to approving Respondent’s request to return to the practice of medicine,

Respondent may be require:d to submit to witnessed biological fluid collection, undergo

any combination of physiéa:l examination, psychiatric or psychological evaluation and/or

successfully pass the spec':al purpose licensing examination or the Board may conduct

intervie
return
restric

R,
r

employ

s for the purpose o:f assisting it.in determining the ability of Respondent to safely

the practice of m?dicine. In no respect shall the terms of this paragraph
|
the Board’s autho'_"rity to initiate and take disciplinary action for violation of

der. .

0.- 'Notice Requirements.
(A) Respondént shall immediately. provide'a .copy -of : this. Order. to .all

ers and all hospital's and free standing surgery centers at- which- Respondent

currently has privileges. Wlthm 30 days of the date of this Order, Respondent shall

provide

Upon a

the Board with a sngned statement of compliance with this notification requirement.

hy change in employ_er or upon the granting of privileges at additional hospitals and

free standing surgery centérs, Respdndent shall provide the employer, hospital or free
' |

standing surgery center with:E a copy of this Order. Within 30 days of a change in employer

or upor
Respor

notifica

hospita

the granting of priviléeges at additional hospitals and free standing surgery centers,
dent shall provide ?he Board with a signed statement of compliance with this
ion requirement. :
(B) Respondént is further reqUired to notify, in writing, all employers,
s and free standingisurgery centers at which Respondent currently has or in the

]
i
]
: 10
i
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I
;

future gains employment or|privileges, of a chemical dependency relapse, use of drugs or

alcohol |n violation of this Orqjjer and/or entry into a treatment program. Within seven days

of any |of these events Rcsespondent shall provide the Board written confirmation of
complia‘"nce with this notification requirement. |

(C) Respondeéxt shall immediately submit to the Board unqer penalty of
perjury,|on a form provided Eby the Board, the name(s) and address(es) of all employers

and all hospitals and free sﬁanding surgery centers at which Respondent currently holds
A , )

privilegEfs to practice. Res;;Jondent is further required to, under penalty of perjury, on a
form provided by the Board, immediately notify the Board of any changes in employment
and of |any hospitals and free standing surgery centers at which Respondent gains
privilegth after the effective date of this Order. A

:21.  Public RecordI{. This Order is a public record.

22. .Oqt-of State. jln the event Réspondent resides or practices as a bhysician inf. -
aistate| other than .Arizona_i', Respondent shall participate in the rehabilitation -program
sponsoted-by. that state's _mt:adical licensing authority or medical society. Respondent shall|
cause the other state's plé'ogram to provide written reports to the Board regarding
Respondent’s attendance, piarticipation, and monitoring. The reports shall be due on or
beforelhe 15th day of Marci1 and September of each year, until the Board terminates this
!

requirement in writing.

A

3. - This Order su:persedes all previous consent agreements and stipulations
! .

betweeh the Board and Respondent. )

, :

24. The Board retlains jurisdiction and may initiate new action based upon any

violation of this Order.

Il. DEFINITIONS

i
[
|
: | _
Medication”" means| “prescription-only drug, controlled substance, and over-the

11




10

11

12 ||

~13

14

15

16
17
18
19
© 20
21
22
23
24

25

counter preparation, other tTan plain aspirin and plain acetaminophen.';
" mergency” means. "a serious accident or sudden iliness that, if not treated
immediately, may result in a iong-term medical problem or loss of life."

RIGHT TO PETITION FOR REHEARING OR REVIEW

Respondent is hereby notified that he has the right to petition for a reheéring or

{{review. Pursuant to A.R.S. § 41-1092.09, as amended, the petition for rehearing or

review must be filed with the Board’s Executive Director withfn thirty (30) days after
service of this Order and pufsuant to A.A.C. R4-16-102, it must set forth legally sufficient
reasons for granting a rehea’fring or review. Service of this order is effective five (5) déys
after date of mailing. If a rr|iotion for rehearing or review is not filed, the Board's Oréder

becomes effective thirty-five I%‘(35) déys after it is mailed to Respondent.

|
required-to. preserve any rights of appeal to the Superior Court. S ST MR

. pATED this 132 day ofﬂ:tmuu},; . 2008.7

THE ARIZONA MEDICAL BOARD

Timothy C. Miller
Executive Director

(/ \)
WNAL of the foregoing filed this
day of< , 2004 with:
NER S
Arizona Medical Board | ‘

9545 East Doubletree Ranch Road
Scottsdale, Arizona 85258

Executed copy of the foregoing , :
'l/e\d by U.S.\Certified Mail thises, o .
m day ofs . 2004, to: ~

12

- Respondent is further notified that the filing of a motion for rehearing-or review is .| -
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Steve Myers

Myers & Jenkins PC
3003 N Central Ave Ste 190
Phoenix AZ 85012-2910

Neil Alden

Bowman & Brooke, LLP
2901 North Central Avenue,
Phoenix, Arizona 85012-27

John W. Howley, M.D.
Address of Record

M\:

0

Suite 1900
63

1

13




